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EDITORIAL NOTES 





On JULY I A statute became effective in the State of New York by 
which citizens of that State, suffering personal injury or property dam- 
age by a non-resident automobilist, may sue the party injuring a citizen 
of New York without going into the other State to bring suit. It is an 
unusual law, as it provides that the use of a public highway by a motor- 
ist carrying the license of any other State acts automatically as the ap- 
pointment of the Secretary of State at Albany as his lawful attorney on 
whom summons may be served in any action growing out of accident 
or collision on the public roads. A copy of the summons must be filed 
with the Secretary of State and payment made of a fee of $2. Notice of 
the service and a copy of the complaint must be sent by registered mail 
to the defendant. The receipts signed by the defendant must be filed 
with the clerk of the Court in which the action is brought. In this respect 
the new law follows the statute in Massachusetts. For the protection of 
non-residents against nuisance suits the law provides that the plaintiff 
shall give security to the defendant in the sum of $250 for the payment 
of costs and that the attorney for the plaintiff shall be liable to the de- 
fendant for the costs up to $100 unless and until the security is furnished. 
This is contained in Section 285b. 

In this State a law somewhat, but not altogether, similar was de- 
clared void because it did not assure any reasonable probability that the 
defendant would receive due notice. A few other States have laws also 
along the same line. It may be well for us to give the main New York 
law, which is an amendment to the Highway Law and is known as Sec- 
tion 285a. It is as follows: 


“The operation by a non-resident of a motor vehicle on a public high- 
way in this State shall be deemed equivalent to an appointment by such 
non-resident of the Secretary of State to be his true and lawful attorney 
upon whom may be served the summons in any action against him, grow- 
ing out of any accident or collision in which such non-resident may be 
involved while operating a motor vehicle on such a public highway; and 
such operation shall be deemed a signification of his agreement that any 
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such summons against him which is so served shall be of the same legal 
force and validity as if served on him personally within the State. Ser. 
vice of such summons shall be made by leaving a copy thereof, with a 
fee of two dollars, with the Secretary of State, or in his office, and such 
service shall be sufficient service upon such non-resident provided that 
notice of such service and a copy of the summons are forthwith sent by 
registered mail by the plaintiff to the defendant, and the defendant’s re- 
turn receipt, the plaintiff’s affidavit of compliance herewith, and a copy 
of the summons and complaint are filed with the clerk of the Court in 
which the action is pending. The Court in which the action is pending 
may order such extensions as may be necessary to afford the defendant 
reasonable opportunity to defend the action.” 





On Monday, August 27, the Kellogg Treaty, as it is usually called, 
was signed in Paris by the representatives of 15 nations of the world. 
The treaty condemns recourse to war for the solution of international 
controversies, and the signatory nations renounce it as an instrument of 
national policy in their relations with one another. It provides that “set- 
tlement or solution of all disputes or conflicts, of whatever nature or 
whatever origin they may be,” shall be sought only by pacific means. 
The preamble declares that any signatory power which seeks to promote 
its national interests by resort to war shall be denied the benefits fur- 
nished by the treaty. Thus, if a signatory State resorts to war in vio- 
lation of the pact the other contracting parties are released from their 
obligations under the treaty to that State. In proposing the treaty Sec- 
retary Kellogg declared it does not restrict or impair in any way the 
right of self-defense, and does not conflict with the League of Nations 
covenant, since the covenant imposes no affirmative primary obligation 
to go to war. That this event is one of the greatest toward peace since 
the conclusion of the Great War we firmly believe. As a moral force to 
keep countries from warring with each other the effect is likely to be 
incalculable. The most ridiculous attacks upon the wisdom of the treaty 
appeared in the “New York Tribune” of July 19, when, in a lengthy 
editorial it said: 


“But, in spite of its sterility, the United States will have made a 
national—and wholly one-sided—sacrifice if it adheres to this unhappy 
pact. Once again we have followed what seems recently to have become 
a cardinal point of American foreign policy—giving something away and 
getting nothing in return. This Treaty leaves us holding the bag in 
future European squabbles; and that is the one and only reason why 
Europe wants it. . . . . The Treaty will probably be signed, but we 
hope that the Senate will refuse to ratify it. This attempt to give some- 
thing for nothing only intrenches war more deeply than ever. War fears 
truth and realism; only understanding and mutual sacrifice can end it. 
The Kellogg Treaty, with its many textual dangers, only thickens the 
haze and deepens the pitfalls.” 
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Happily, the press of this country generally takes a more sane view 
of the matter, and we cannot feel that the United States Senate will be 
so asinine as to fail to ratify this, or any real “Treaty of Peace.” As 
a matter of fact on the day following the signing the “Herald-Tribune” 
took in its horns and faintly praised the Treaty. It must have seen a 
light ! 





When the Legislature had its adjourned meeting in July, the Gov- 
ernor asked an opinion of Attorney-General Katzenbach as to whether 
new bills could be introduced and passed, his own idea being that such 
action was unconstitutional. The reply of the Attorney-General is so 
explicit that it may be regarded as one to be followed in the future. He 
said : 


“The memorandum which you sent me holds to the view that all 
bills not enacted at the special session or the regular session are dead. 
To this view I cannot accede. It is the same Legislature which con- 
vened, no matter whether it is upon the call of the Governor or upon an 
adjournment taken with the assent of both Houses. 

“If the thought is that the Legislature had only the power to con- 
sider at the special session such things as had been presented to them by 
your Excellency for which they were convened, I must disagree with 
that thought. The rule is laid down clearly, in Cooley on Constitutional 
Limitations, ‘that the powers of the Legislature when convened are not 
confined to consideration of the subject to which their attention is called 
by a proclamation or message and that they may legislate on any subject 
as at the regular session.’ 

“Our Constitution empowers the Governor to convene the Legisla- 
ture or the Senate alone, when, in his opinion, public necessity requires 
it, but there is no provision in the Constitution limiting the consideration 
of the Legislature to such matters as those for which they were specially 
convened.” 





During 1927, it is stated, 26,618 persons in this country were killed, 
and 798,700 injured in one way or another, by automobiles. It seems 
incredible. At the same pace what will be the number of lives ex- 
tinguished and persons maimed ten years hence, when several million 
more automobiles will be running than now? The American Road 
Builders’ Association has been trying to put forth a part solution of this 
grave problem, and its literature may help somewhat, but no one im- 
agines it can be really effective to suppress more than a tithe of the ac- 
tidents of daily occurrence. What is to be done? We do not know. We 
do know that speeding should be punished more severely and that in- 
toxication should always be followed by at least 30 days’ imprisonment 
instead of a fine (and this part of the law, as to intoxication, should be 
compulsory with a magistrate), but beyond this what can be done? There 
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are causes of accidents not criminal per se—inattention, jay walking, con- 
fusion, too glaring lights, children playing in the streets; and these mat- 
ters no law can fully control. It would seem as if the automobile and 
airplane are destined to wage a continuous warfare on human life. 





One of the most lengthy articles appearing in the “American Law 
Review” in a long time was in one of the late numbers of that able 
journal, entitled, “The Effect of News on Crime and Scandal Upon 
Public Opinion,” by Professor Highfill, of a college in Arkadelphia, Ar- 
kansas. It gives gleanings from various leading newspapers west and 
east, a great number of facts, and with its general deductions we agree 
heartily. It will be remembered that President Coolidge made an ad- 
dress at the dedication of the new National Press Club building in Wash- 
ington last spring, and then, while not speaking directly of crime, he said: 


“It [the press] ought to undertake to recapture the dominant posi- 
tion it formerly held as a distributor of current information and a di- 
rector of public opinion. It ought to contest with our universities as an 
influence for education and match the pulpit in support of high moral 
standards.” 


That portion of his address was not well received generally by most 
newspapers, but it is easy to see what he meant, and there must have 
been a large number of readers of his remarks at the time who knew it 
was his way of saying that crime news did not help along the cause of 
right education, nor aid “the pulpit in support of high moral standards.” 
This is a portion of the summing up of Professor Highfill: 


“Crime is the great sewer of society. Now sewage can be so treated 
—not, indeed, by ignoring it—that by subtle chemical action its own 
bacteria destroy each other. But it took years of misery, scores of 
plagues, and countless lives to point the way to scientific sanitation which 
came from the labors of bacteriologists. They did not treat sewage by 
uncovering it, by shouting its stench and terrors to the world, by prob- 
ing into it, by advertising it in lurid, sensational form. They confined 
it in its propesplace, put in the proper mixtures of beneficent ingredients 
and thus secured the hygienic results for which they labored. May we 
not ask our great newspapers to study this problem of social sanitation 
with the same thoroughness manifested by the bacteriologists? Will they 
not be able to see that the social bacteria of crime news when released 
among the diverse elements of our population before being purged of 
their deleterious qualities, is the moral equivalent of the open sewer? 
Finally, will they not admit that it is folly to depend on the unskilled 
mind for direction, while the process of pollution is allowed to go on? 
When they do realize these things, then we may trust their patriotism 
to replace the sensational reporter and the sensational editor with re- 
porters and editors who are willing to forego ‘scoops’ for the public 
good; who will weigh and treat carefully each piece of scandal and 
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crime instead of throwing it raw to the masses; who will gradually build 
up public morals and stimulate public interest by stressing, not the 
destructive, anti-social, but the constructive social elements in our civil- 
ization.” 

We do not need to enlarge on this view, although we feel deeply 
the evils that must result from today’s treatment of crime news by so 
large a portion of the daily and even weekly press. The first page of a 
newspaper is frequently not one-half, sometimes not one-quarter large 
enough to contain the long details of murders, suicides, robberies, di- 
vorces, runaways, etc., etc., which are said to have occurred the day, or 
a few days, before. Reporters are given full sway—‘“scoop,” as the Pro- 
fessor says—in writing up these matters, and the longer and more de- 
tailed the facts, real, or supposed, or imaginary, the better. Will not, 
some day, our newspaper readers get tired of it all and the better ele- 
ments cry out vehemently against it? 





The recent “fence law” of this State (Chap. 187, Laws of 1928) is 
thought by “Law Notes” to be “perhaps too drastic,” and we think it 
is. It provides, in short, that possession of stolen goods within one year 
after the larceny is sufficient to convict of knowingly receiving the same 
unless the possessor shall show “to the satisfaction of the jury” that (1) 
the goods were a gift, or (2) that “their fair and reasonable value” was 
paid for them, or (3) that the receiver knew or determined by reason- 
able inquiry that “the seller was in a regular or established business for 
dealing in” such goods, or (4) that the receipt of the goods was promptly 
reported to the police. The object of the Act is good, of course. Stolen 
and then resold automobiles at trifling prices are among the “goods” 
often disposed of by thieves in these times; so are silks, clothing, and 
various kinds of articles. No doubt many buyers of stolen goods know 
perfectly well, and others must surmise, that the seller has not come 
honestly by the product offered. Still, we see the danger in the law. 
Honest purchasers of secondhand articles will need to be specially care- 
ful about buying them, and some will run risks that ordinarily, in com- 
mercial life, do not occur. Probably it will soon be determined how this 
statute works. 





We do not recall that “Law Notes” has ever recommended the total 
abolition of jury trials, while admitting their inefficiency in many cases 
to settle trials, civil or criminal, as justice really requires. Now, how- 
ever, knowing the growing pressure for some substantial reform in the 
method of calling juries, or in the character of those serving on juries, 
it proposes this reform in the personnel of jurymen: 
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“Cannot a solution be reached, without jeopardizing jury trial as a may t 
safeguard, by raising the jury level? Impose high qualifications of edu- ments 
cation and you will make the jury box a tribunal of character and ability tivitie 

— ; : - ivitie 
equal to the bench and bring in the valuable lay viewpoint without the 
ignorance of the average modern jury. Abrogate the archaic rule that a State 
juror must not have an opinion as to the cases, a rule which in these days merel} 
of newspapers makes it next to impossible to find, in a notorious case, wick. 
one who is not a dunce who can qualify under it. A jury thus qualified 
would not be infallible,—nothing human can be. But it would be T 
capable of understanding evidence and of withstanding sophistical, ir- 
relevant and emotional arguments.” Courts 
States 
own, 
numbe 


New * 


The “archaic rule” referred to we have long held should be abrogated. 
The suggestion, however, of imposing upon a jury “high qualifications 
of education” is not clear, as a practical statement. Does it mean the 
selection of college-bred men? If so, on what basis and by whom might 
they be chosen? It probably means simply well-educated, fine, moral save tl 
men of some age and not a little experienced in the affairs of life, and, eR 
we assume, would include women also of this class. Certainly any such ai, 
jury would be an improvement on the hit-or-miss class now called in for to liqu 
juries by sheriffs, commissioners, or constables. But who is to select and the At 
how? We should like to see “Law Notes” actually draft a statute that 
would meet the requirements of its proposition, if it believes it possible so 
to do. in thei 

A carefully prepared address upon the subject of the jury by former _ 
Judge Cornelius Doremus of Bergen county appears on a subsequent page ath 
of this issue. such wu: 
or mair 

While some think, and express themselves, that Rutgers University which 1 
is branching out too much in its business courses in many parts of the if one 
State, given both in winter and summer, this is not our feeling. It is car- purpose 
rying education in business to homes which and to persons who would the nan 
otherwise remain ignorant of a great number of things which make for the foll 
local and State prosperity, and for the improvement of the minds of thou- this lav 
sands who may come under University influence. Take, for example, the + . 
Building and [Soan course to open in September, to be given weekly for which ; 
twelve weeks in Newark, Jersey City, Hackensack, Atlantic City and that the 
Camden. The subjects to be studied include the history and development the ma 
of Building and Loan Associations, the responsibilities of directors, of- convict! 

i se os : ; ; closing’ 
ficers and employés, classification of shareholders and shares, financial ie veck 
institutions, appraisals, accounting, recording and auditing, insurance, 
and the development of building and loan service. It is to be assumed In 
that thereafter other cities and even smaller places may be selected for Chure 
the same course. The subjct is a practical one for not only members in of his 
these Associations, but for others who are privileged to attend and who also th 
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may thus learn the advantages of buying homes by easy, yet steady pay- 
ments. It means thrift. This, however, is only one of the various ac- 
tivities of this institution in reaching out to benefit the State, and, as a 
State college, it would fail in its duties did it not attempt more than 
merely educating young men who could spend four years at New Bruns- 
wick. 





The new ‘‘Padlock Law” in Massachusetts is sure to be tested in the 
Courts, and, while largely based upon the Federal Act, which the United 
States Supreme Court has upheld, it has certain features peculiarly its 
own. A careful statement condensing its many provisions in a recent 
number of the “Boston Herald” will bear reading by our own readers. 
New York, it will be remembered, has no Prohibition enforcement law, 
save the Federal Act. New Jersey has—the Hobart law of 1922. Says 
the “Register” : 


“What is this law and how does it operate? It is ‘an Act relating 
to liquor nuisances,’ approved on March 16 last, and operative as of June 
14. Under its terms the following parties may invoke its authority— 
the Attorney-General for the Commonwealth, the district attorney for 
any district, a chief of police, the board or officer in control of the police 
of the State or of any town or city, or ten legal voters of a town or city 
in their own names. Any one of these parties would bring a bill in 
equity in the name of the Commonwealth, stating that a certain “building, 
place or tenement,’ is being used for the ‘illegal keeping, sale or manu- 
facture of intoxicating liquors.’ Thereupon the Superior Court may abate 
such use as a common nuisance, and may enjoin the person conducting 
or maintaining the nuisance and the owner, lessee or agent of the place in 
which the nuisance exists from directly or indirectly maintaining or per- 
mitting that nuisance. Further, the Court ‘may order the effectual closing 
of such building, place or tenement, and the prohibition of its use for any 
purpose for one year thereafter.’ The citation of this clause shows how 
the name ‘padlock law’ originated. This ‘effectual closing’ is subject to 
the following provisions of the Act: If in any instance of the invoking of 
this law it shall appear that ‘prior thereto and within the preceding three 
years there shall have been three convictions for the illegal sale, or keep- 
ing, or manufacture of intoxicating liquors in or upon the premises on 
which such building, place or tenement is situated,’ or if it shall appear 
that there have been ‘three decrees for a permanent injunction enjoining 
the maintenance of such a nuisance’—then on the basis of these three 
convictions, or these three injunctions, the Court may issue its ‘effectual 
closing’ order. The remainder of the Act deals with the posting and 
the recording of such decrees.” 





In Dodge v. Dodge, a divorce case decided by Vice-Chancellor 
Church, in which it was held that where a wife left her husband because 
of his attempted suicide, she could not set up as defense extreme cruelty ; 
iso that it was desertion on her part, notwithtanding she left after 
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trouble with her husband over a maid, and he was entitled to a divorce, 
the following appears in the opinion: 


“The oldest case of this character that I recollect is Xanthippe y. 
Socrates, Athenian Reports, Annotated by Plato, circa 400 B. C. How- 
ever, it is not fully reported, and the books are silent as to what feelings 
either of anguish or satisfaction inspired Xanthippe when her husband 
drank the cup of hemlock. It is undenied that their marital relations 
were as much strained, perhaps more so, than those of the parties in the 
case at bar. I may add that the books are also silent as to whether 
Socrates drank the hemlock solely because of the decree of the Athenian 
court or with a sense of relief at the cessation of relations with a spouse 
who had not been altogether congenial. The present case, I believe, 
closely resembles that of Xanthippe v. Socrates, supra.” 


Is this the first instance in New Jersey where Xanthippe v. Socrates 
was relied upon as a precedent for a divorce decision? 





That the New Jersey State Bar Association has determined to father 
legislation next winter designed to correct the abuses in the presentation 
of expert testimony in, especially, criminal trials, is a matter for approving 
comment. We believe it is also to be applicable to civil suits. There is 
necessarily a lack of confidence in the testimony of experts hired by one 
side as against experts hired by the other side. The bill to be presented 
would give a Court, at its own option, or on motion of either side to a 
cause, power to name experts whose services would be commanded and 
compensated by the public authority. It would not restrict employment 
by either side of other experts; but where these were used would pro- 
vide Court and jury with balancing advice, removed from the possible 
bias of partisan affiliation, and would forbid compensation for the services 
rendered from any but the public source. If the bill—the text of which 
has not been published, so far as we have noticed—is properly and care- 
fully drawn, it ought to be passed. 








Connecticut has had for eleven years a Public Defender law. It is 
said to work Well and there has been no thought of appealing it. It is 
the general thought, we think, that Public Defenders are county officers 
paid for by the counties of the State, and often opposition has been made 
to any proposal for them on the ground of added local expense. But 
this is an error, at least as to the law of Connecticut. Mr. Justice Maltbie, 
of the Supreme Court of Errors in that State, writes this to the “Ameri- 
can Law Review :” 

“In Connecticut Public Defenders are state, not local, officials. The 
law providing for their appointment was originally passed in 1917 and 


has been somewhat amended by Chapter 129 of the Public Acts of 192! 
and Chapter 122 of the Public Acts of 1923. In June of each year all 
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the Judges of the Superior Court, which is the highest trial Court in 
the State, have an annual meeting and the statute directs that they shall 
then appoint a Public Defender in each county, except New Haven, where 
two are appointed, and shall make such rules and regulations as may be 
necessary for the conduct of the office. This is the same method of ap- 
pointment that is provided for the highest prosecuting officers in the State, 
that is, the State’s Attorneys. The Public Defender must be an at- 
torney of at least five years’ practice. It is made his duty to act in de- 
fense of any person charged with crime in the higher Courts having crim- 
inal jurisdiction in the county, if the accused is without adequate funds 
to employ counsel, and he is also authorized, under such rules as the 
Judges may adopt, to appear for accused persons at preliminary hearings 
and before committing magistrates. If the accused has some means, he 
is required to pay the Public Defender what he can, the money so re- 
ceived being paid into Court for the use of the State. If there is any 
reason why a Public Defender cannot or should not represent a particular 
accused, the presiding Judge may appoint some other attorney to act in 
his place. At the close of each term of Court, the Public Defender ren- 
ders a statement of his services and expenses and the Court makes him 
an allowance, to be paid from the funds appropriated for the conduct of 
the Court.” 





Federal Judge William Clark, sitting in Newark in the Hoboken 
Piers Tax Case, expressed his doubt “whether in a Government of enu- 
merated powers like the United States we can find any power, either in 
the War power, the Commerce clause or the General Welfare clause, 
or by implication from any of them, which authorizes the shipping busi- 
ness.” It is likely the question will go to the United States Supreme 
Court, as it should. We believe the people of this country generally do 
not believe the Government should have continued in the shipping busi- 
ness after the War, and, if it had to be, we have never seen a good reason 
advanced why Hoboken should have lost millions in taxes by it. 





The recent decisions by the Supreme Court of New Jersey upon 
zoning ordinances, many of which are briefly tabulated upon another 
page, ought to be sufficient to give that Court a rest from new cases 
where no extraordinary or new questions are involved. Zoning or- 
dinances are now presumed to be reasonable; Boards of Adjustment are 
presumed to decide questions about these ordinances reasonably ; to over- 
throw an ordinance or a Board’s action the burden of proof is on the 
complaining party. 
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OUR JURY SYSTEM’ 


Much interest has been aroused by an article in the “New York 
Times” referring to a letter to Frederick J. O’Bryne, Commissioner of 
Jurors of New York County, by Charles L. Robinson, Chairman of the 
Better Citizenship Committee of the Rotary Club. Mr. Robinson says, 
among other things: “The New York Rotary Club, learning of the dif- 
ficulty which you find in securing men of affairs to serve on juries, offers 
you its membership and its full codperation in aiding to secure the right 
type of jurymen for the Courts.” 

The Merchants’ Association has made an analysis of the occupations 
pursued by jurors in New York City with the following result: “That 
clerks and salesmen constituted more than 28 per cent. of the total num- 
ber of jurors, while business men, manufacturers and bankers each com- 
prised a little more than 1 per cent. of the total.” 

As Rotarians you are interested in this great problem of jury service, 
its responsibilities, discomforts, sacrifices and value to the body politic. 

Trial by jury is said to be “The Bulwark of Civilization.” It is one 
of the most ancient of our rights and liberties. The origin of the jury 
system was to protect against the tyranny of despotic rulers and their ap- 
pointed agents. 

Methods of trial in vogue with our English ancestors, from whom 
descended our jury system, were as follows: 

1. Ordeal, which was of two sorts: by fire and by water. The 
former consisted of walking barefoot and blindfolded over nine red-hot 
plowshares. If you were not hurt you were innocent. The water trial 
consisted of plunging the arm to the elbow in boiling water and with- 
drawing it unhurt, or by casting the culprit in a pond of cold water. If 
he floated he was guilty; if he sunk he was innocent. 

2. Morsel of execration. This consisted of a piece of cheese or 
bread of an ounce in weight, which the culprit must swallow. If he 
choked he was guilty; if not, he was innocent. 

3. Trial by “battel,” which was a single combat between the ac- 
cuser and accused, or by their champions. Sir Walter Scott describes 
this trial in his novel “Fair Maid of Perth.” This mode of trial was also 
used in civil cases and was brought to England by William the Con- 


*At the regular meeting of the Ridgewood Rotary Club, No. 1667, held at 
Ridgewood, N. J., August 21, 1928, the following address was delivered by Rotarian 
Judge Cornelius Doremus on the subject of Jury Trials. The recent action of the 
New York Rotary Club in making a written offer to the Commissioner of Jurors 
of New York County to have that Club volunteer for jury service, as published in 
a recent issue of the “New York Times,” brought the matter up for discussion in 
the Ridgewood Rotary Club at a recent meeting, and the address of Judge Doremus 
was the outcome. 
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qeror. The last trial of this kind was in the Court of Common Pleas 
in 1571. 

4. Trial by the peers of Great Britain, when a peer was capitally 
indicted. 

5. Trial by jury. The most important of all modes of trial ever 
instituted was and is the trial by jury. The word is from the Latin 
“jurata” ; sworn; a body of men sworn to decide from the evidence. Why 
the number twelve was chosen is, according to Sir Edward Coke, 
shrouded in mystery. It is a patriarchial as well as an apostolical number. 

The requirement that the verdict of the jury should be unanimous is 
peculiar to England and our own country. A majority could render a 
binding decision in Greece, Rome and the Teutonic and Scandinavian 
nations. In Scotland a verdict by nine, after three hours’ deliberation, 
is binding. 

Trial by jury was originally also called trial per pais, or by the 
country. We may find traces of juries in the laws of all those nations 
that adopted the feudal system, as in Germany, France and Italy, which 
had tribunals composed of twelve good men and true. In England we 
find mention of it in King Ethelred’s reign. We find the institution thor- 
wghly established and flourishing, and many records of it as far back 
as 819. 

In the great English Charter of the liberty of the people of England, 
known as Magna Charta, and given in 1215 at Runnymede, the trial by 
jury was insisted upon as the principal bulwark of the liberties of the 
people. Chapter 29 expressly provided that no freeman shall be hurt in 
tiher his person or his property without a trial by a jury of his peers. 

The pressure of business, means of rapid locomotion and greater 
education, have caused a general feeling that the ancient jury system 
might well be modified. Many able lawyers are now propounding a 
theory that the jury is an unreliable arm of the Court. The theory is 
rapidly growing that most of the trials between litigants should be before 
Judges, without juries. This has much to commend it. The potent fac- 
tor is in the shortening of the time required in the selection of jurors, the 
argument of debatable questions of evidence (excluding juries while it is 
being done), the shortening of examination and cross-examination and 
the omission of the charge of the Judge. One disadvantage of this method 
is that a Judge is frequently apt to be all too technical—not intentionally 
0, but because of his professional training. 

Many difficulties with the jury system, especially in big cities like 
New York and Chicago, are in getting jurors of the right type. In coun- 
ties like Bergen that does not obtain. 
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In my practice of many years at the New York Bar I have found 
a tendency always present to fill the jury box with men and women who, 
in the parlance of the day, “know nothing.” This means that they do 
not know the counsel in the case, the litigating parties, or any facts which 
are the subject of neswpaper comment relating to the cause on trial. In 
these days of newspapers, interlocking business relations and general in- 
telligence, this is very archaic. In our State we do not stress those points, 
It would be amusing in New York and other great cities, if it were not 
almost a tragedy, to note that, after hours spent in the examination 
of jurors, the box is filled with jurors who might be said, as in the 
earlier days of this Republic of a political party, these jurors are of the 
“know-nothing party.” To expect the best considered verdicts from 
jurors of this type is not within the probabilities. 

Many jurors in the crowded cities, as well as in the country, are so 
opposed to the loss of time caused by jury service that they evade it 
wherever possible. I am glad to say, however, that that is not universal. 
Many citizens of the highest type and the busiest are willing to perform 
this service for the good of the State, which also means for their own 
good. 

In criminal cases there is more hardship and difficulty in connection 
with our jury system than in civil cases. The question of belief in capital 
punishment is always prominent. Many jurors are opposed to it. The 
question of reasonable doubt is also ever present, and jurors have much 
difficulty in applying the rules of evidence and discriminating properly 
when in the jury room. 

In three recent cases of national importance which took pages of 
space in the daily press while the trials were on, we were confronted 
with the difficulties surrounding the obtaining of a unanimous verdict. 
I refer to the Harry M. Daugherty, the Sinclair and Charles A. Stone- 
ham trials. These were Government prosecutions. 

Is a widespread criticism of the jury system which has followed 
these verdicts justified? Are the juries primarily to blame for these 
apparent miscarriages of justice? 

In only on@ of the three cases was there a disagreement, and in that 
case—the prosecution of Harry M. Daugherty, former Attorney-General 
of the United States—a second trial also terminated in a disagreement, 
with the result that the Government voluntarily dropped the indictment. 
In the other two cases twelve men, fully conscious of their responsibility, 
returned unanimous verdicts of “not guilty.” 

In conspiracy it is necessary to prove three outstanding facts before 
a conviction can be had, namely : 
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(1) Confederation. 

(2) Overt Act. 

(3) Accomplishment. 

None of these alone, if proved, are sufficient but all three must be 
proved beyond a reasonable doubt. Because of the fact that evidence is 
difficult to get, first, of confederation (that usually being an ultra secret 
proposition), and second, by the Overt Act, which may be and frequently 
is entirely innocent upon its face and only criminal when taking it with 
the other two in actual results, it shows how difficult it is to prosecute to 
a successful conclusion in the eyes of the jury such a case. 

The country was startled by the verdicts in the cases mentioned 
above. Most people expected quite a different and opposite result, but 
a careful analysis produced by the Government showed the juries, in 
every case, were so submerged in perplexities and complications that the 
wonder is they found a verdict at all. They acted from conscientious 
motives. 

The cure lies in “putting teeth” into the law, in amending and 
strengthening it so that it may cope with the subtle type of fraud which 
is the cancer of modern finance, which is immensely profitable when 
successful, and which invites the participation of the sharpest and shrewd- 
est of designing minds, frequently masking—under cloaks of eminent 
respectability—tthe type of fraud in which the schemer’s tracks are care- 
fully covered as he goes along, so that only the results of the operation 
stand forth, and it is almost incredibly difficult to establish the earlier 
steps in the scheme. 

Jurors taken from the ordinary walks of life and plunged into a 
mass of complicated evidence, especially when it is of a technical na- 
ture, are much bewildered and their lot is not a happy one. Such cases 
might readily be tried, many contend, before Judges who are trained to 
discriminate, examine and analyze, that being their only occupation. They 
can apply the rules of evidence and the rules of law as they go along in 
the trial of the case. 

Of first importance is the obtaining of panels of intelligent men; 
men who can leave their business without undue anxiety as to conse- 
quences and wen who are upstanding in their integrity. 

Often a panel appears upon which are a number of men who are 
hopelessly involved in their own business affairs. These men could not 
possibly serve and detach their minds from their own business to con- 
sider frankly and candidly the facts in the business of other people, as 
they might appear in the evidence. Again, often men appear who are 
deaf and have been for a decade or more. Men sometimes appear who 
are known to have serious sickness in the family, of a chronic or malig- 
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nant nature. Men appear whose physical condition or whose eyesight 
utterly disqualifies them for service. Then, too, some men are drawn 
who, unfortunately, have their own peculiar mental weaknesses, and, 
again, some men who are known to be self-willed, obstinate and set in 
their ways. 

In the State of New York the Judges have put out a book of in- 
formation, which is placed in the hands of every juror called for service 
in the State, and which has for its purpose to advise prospective jurors 
of the duties of a juror and what is expected of him. An account of it 
was published in the “American Bar Association Journal” in 1925. Some 
of the questions and answers give the jurors information with reference 
to the parties to the suit, plaintiff and defendant, the prosecuting attorney 
and other matters relating to the organization of the Court. Then such 
questions as these were asked and answered : 

Question: ‘Upon what does the jury base its decision on the facts?” 

Second: “May the jury draw inferences of fact?” 

Another: ‘How should personal interests of witnesses affect the 
jury in weighing the evidence?” 

Another: “How is a juror to determine the quality of testimony?” 

Another: ‘What will enable a juror to determine what testimony 
is believable and credible?” 

Again: “What is an ‘issue’ for a jury in a case?” “Why should 
the jury be required to accept the law from the Judge and no one else?” 
“Where does the Judge get the law?” 

These are a few of the briefer questions contained in the booklet 
and are sufficient to suggest the general field attempted in an effort to 
acquaint the jurors with the primary details of their work. These book- 
lets are placed in the hands of each member of the panel some ten days 
before the term opens. 

The authors of our jury system believed in the common citizen, in 
his sense of justice, in his intelligence and his honor. There are no 
superficial reasons to justify us in having any less faith in the ordinary 
citizen. Intelligence is, to all practical purposes, more universal than it 
was a couple of genturies ago. It would be a serious indictment for any- 
one to charge our average citizen with a blighted sense of justice. If 
there has been any letting down in that respect it would seem that law- 
yers and Judges have been remiss in their insistence npon proper edu- 
cation and inculcation of the spirit of justice into the minds of our people. 
It is not proposed to argue or discuss this point, but rather to assume 
as an accepted fact that the average man who enters our jury box for 
the trial of cases has a sense of justice not out of proportion to his in- 
telligence and that will respond willingly to any increased, obvious in- 
telligence brought to this mind. 
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In civil as well as criminal trials in England, the Judge has the 
case well in hand and is in practical control of the jury. The selection of 
a panel under that system is so dominated by the Judge that all of the 
technical questions raised in our American Courts are not permitted. It 
is worthy of note that criminal trials in England are very speedy indeed. 

The Court of Criminal Appeal can allow an appeal and set aside a 
conviction if it thinks a jury’s verdict is “unreasonable,” or cannot be 
supported by the evidence, or because of a wrong decision on a question 
of law, or if it thinks that “on any ground there was a miscarriage of 
justice.” 

One feature of the English Court which must have immense value 
in the repression of crime is the speed of its work. We in America 
completely lose sight of the psychological importance of speed in the 
final determination of criminal cases. Someone, for example, is mur- 
dered. It may be a very gross and inhuman crime. We are shocked 
at the wrong done to the victim at the time we first hear of the case. 
Long before its final determination, however, the dead victim has faded 
from our memory and we simply have before us the picture of the liv- 
ing defendant squirming to escape punishment for his crime, and our 
sympathies go to him largely because we have forgotten his victim. 

The average length of time that elapses in England from the day 
the appeal is taken, which has to be ten days after conviction, to the day 
it is finally disposed of in the Court of Criminal Appeal, is less than five 
weeks. Even by the shortest of memories the victim cannot be forgotten 
in this time. 

An eminent authority has said: 


“Here, in America, power in criminal law is mainly vested in the 
amateur rather than the expert. We trust our juries, but do not trust our 
Courts. We have whittled down the power of the Judge so as to make 
him a moderator rather than a Judge. Our criminal trials with the 
centre of authority vested in a dozen jurors, amateurs in justice, ad- 
ventitiously called for the exercise of undirected powers, are public 
spectacles of a type utterly unknown in the British Isles. What the bull- 
fight is to Spain the trial in murder cases is to America—a great spectacle. 
It gets continuously worse.” 


Nothing paralleling the trial of the Hall-Mills case, one of the most 
spectacular cartoons of all murder trials that ever happened, can be 
found in the annals of British Law. Nothing like the recent Remus case 
in Ohio could have occurred in England. We have overdeveloped the 
jury system by minimizing the authority of the Judge. 

In 1914 I had the unique experience of trying a case in the English 
Courts, by courtesy, and found the Judge of that Court to be a typical 
example of the method of applying rules and keeping the case within 
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narrow limits and the arguments directly to the point. The decision fol- 
lowed promptly after the argument. All technicalities were brushed 
aside and the main object seemed to be that justice was done with great 
celerity. In this country we have too many confusing and technical rules 
in procedures. Juries are embarrassed and befogged. 

In New York State there is now a procedure which seems to be a 
long step ahead. Judges of the Supreme Court, after reaching the age 
limit, are appointed official referees. They hear all matters submitted 
by consent without juries; also cases where there is much detailed evi- 
dence. This system reduced the number of cases tried by juries by at 
least 30 per cent. It works so well that many litigants now are converted 
to the theory of arbitration before one Judge or three, or before one ar- 
bitrator or three, and without juries. 

There is a growing sentiment throughout this country that a two- 
thirds verdict (instead of the present unanimous verdict requirement), 
will prove to be the best method for speedy verdicts, as well as insuring 
the best results. This is in line with our universally accepted doctrine of 
the will of the majority prevailing. 

There is an increasing tendency, because of the long delays in get- 
ting cases tried before juries, to go into the equity side of Court with 
every conceivable case other than criminal. These cases are tried before 
a Court without a jury. Wherever it is possible to submit a controversy 
to a single Judge, without a jury, litigants are turning toward that tri- 
bunal. The result is that the equity side of the Courts has become 
crowded with cases and more and more Judges are being appointed or 
elected. The system works very well. This tendency is also shown in 
the increasing amount of business in the District Courts, where cases are 
usually tried without a jury. A jury must be especially demanded in 
those Courts, otherwise in the natural course the Judge tries the case. 

The action of the New York Rotary Club in offering to have its 
members voluntarily seek service as jurors is most commendable. Usually 
members of all these service clubs, such as Rotary, Kiwanis, Lions and 
others of a like character, are men successful in business lines and having 
a background of experience which is of extreme value. Most of them 
are owners of their own business or professions who can take the time to 
serve without too much detriment. 

If the offer of the New York Rotary Club can be broadcasted to the 
point where it is one of the objects of clubs of this character, including 
men’s clubs of the various churches and other groups of men, also men 
bers of women’s clubs, so that it becomes a well-recognized principle 
and duty, it will aid greatly in a greater perfection of our jury system. 

I am in favor of the retention of our jury system. I believe that 
it is one of the great bulwarks of our civilization and that every mam 
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should be tried by a jury if he so selects. I do believe, however, in 
many much needed reforms. The old system has become archaic and 
we must move in that particular with the trend of the times. 





FINE ADDRESS ON RUFUS CHOATE 


The address by Hon. Joseph M. Proskauer, Associate Justice of the 
Appellate Division of the Supreme Court of New York, upon the un- 
veiling of the bust of Rufus Choate in the Hall of Fame in New York 
City several months ago, was so truthful and appreciative that it seems as 
if at least the following portion of it should appear in this JouRNAL: 

“From his death-bed in Halifax, he whispered to his son, ‘If a 
schooner or a sloop goes by, don’t disturb me, but if there is a square- 
rigged vessel, wake me up.’ Legislator and Congressman and Senator 
of the United States (and thus a statesman of demonstrated capacity), 
he put aside the lure of political and judicial career to make himself a 
great advocate, even as the seafarer steers straight to his course. 

“His eloquence had in it that persuasive mastery with which the 
mariner dominates the adversity of the elements. Unconsciously he used 
the imagery of the sea. This was the peroration of his great address on 
Judicial Tenure, describing the people of Massachusetts: ‘They rather 
like the exhilaration of crowding sail on the noble old ship, and giving 
her to scud before a fourteen-knot breeze; but they know, too, if the 
storm comes on to blow, and the masts go overboard, and the gun-deck 
is rolled under water, and the leeshore edged with foam, thunder under 
her stern, that the sheet-anchor and best bower then are everything! 
Give them good ground tackle, and they will carry her round the world 
and back again, till there shall be no more sea.’ The mystery of the sea 
made him part poet and dreamer. 

“And there was subtly blended with these qualities something of 
Puritan austerity, manifested in his devotion to things of the mind and 
the soul. ‘Pilgrim’s Progress’ he had devoured in his early childhood ; 
the ‘Westminster Catechism,’ ‘Plutarch’s Lives’ and the “Greek Testa- 
ment,’ the ‘AEneid’ and ‘Cicero’ were the intellectual food of his youth. 
Upon these foundations the teachers of his beloved Dartmouth built the 
structure of his intellectual life. The mature advocate found his recreation 
from professional toil in the voracious reading of what was greatest in the 
literature of the world. Demosthenes, Shakespeare, Bacon, Milton and 
Burke brought to him the relaxation which others were prone to seek in 
the game of whist or the novel. And from them he drew the precision of 
style, the vast fund of anecdote and information, the knowledge of cen- 
turies past and the understanding of human nature that can come in 
complete measure only to him whose reading hath made the full man. 
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“A character of inflexible rectitude grew inevitably from such 
sources. And to this magical blend of poetry and knowledge, of mor- 
ality and geniality, of idealism and shrewdness, nature added one ultimate 
gift that spiced his being with its essential flavor. It is sometimes de- 
scribed by his biographers as his wit, but it was not the mere wit that 
brings the laugh. Rather might he have cried with Horace: ‘Satire’s 
my weapon.’ To him it brought the stern joy that warriors feel. It was 
a part of his armory. Before it strong adversaries went down dismayed 
as the jury smiled at their discomfiture. With it he bound himself to 
Judge and jury with the sympathetic emotional accord which the advocate 
must establish to attain his end. By it he not only convinced, but per- 
suaded. Yet withal the deep affection in which he was held by his 
brothers at the Bar, who had suffered most from his shafts, proved his 
belief in the maxim of Lady Mary Wortley Montague that— 


“Satire should, like a polished razor keen, 
Wound with a touch that’s scarcely felt or seen.” 





NORTHERN NEW JERSEY OIL CO. v. BOARD OF ADJUSTMENT OF 
NEWARK, Et Al. 


(N. J. Supreme Court, June 29, 1928) 
Zoning—Meaning of “Garage”—Service Stations in District Zoned Against Them 
On writ of certiorari. 


Before Justices Trenchard, Kalisch and Katzenbach. 

Mr. Thomas Brunetto for Prosecutor. 

Mr. Jerome T. Congleton and Mr. J. Harry Henegan for Respond- 
ents. 


Per Curiam: This case is presented to this Court on a writ of cer- 
tiorari. The writ brings up for review the action of the board of adjust- 
ment of the city of Newark in affirming the refusal of the superintendent 
of buildings of the city of Newark to grant to the prosecutor a permit 
for the erection of a gasoline service station in the city of Newark at the 
southwest corner of Broad street and Lincoln Park, known as Nos. 1075- 
1079 Broad streety 

The prosecutor is a lessee of the premises mentioned. It made an 
application to the superintendent of buildings of the city of Newark for 
a permit to erect a gasoline service station. The superintendent denied 
the application upon the ground that the granting of the permit was for- 
bidden by the zoning ordinance of the city of Newark, adopted Decem- 
ber 31st, 1919. Upon the refusal of the superintendent of buildings to 
grant the permit the prosecutor appealed to the board of adjustment. A 
hearing was had before that board and a resolution was adopted by the 
board of adjustment denying the application, and affirming the action of 
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the superintendent of buildings. The prosecutor then applied for and ob- 
tained the present writ of certiorari. 

The proposed location for this service station is at a point of heavy 
traffic in the city of Newark. Many automobiles pass and repass the 
premises making the turn from Broad street west and from Lincoln Park 
into Broad street. It is a dangerous place. Bus routes terminate there. 
Lincoln Park is used as a playground for children. These matters un- 
doubtedly were determining factors in the refusal of the superintendent 
of buildings and of the board of adjustment to grant this permit. 

The prosecutor contends that there is no legal warrant by which the 
ation of the board of adjustment can be upheld. We have reached the 
opposite conclusion. The ordinance in question provides that in a busi- 
ness district, and as a matter of fact the location in question is in a busi- 
ness district, although technically styled a mixed business and residential 
district, no building shall be erected which is intended to be used as a 
garage or group of garages except after public hearing. One of the 
powers of the board of adjustment is also to hear and decide special ex- 
ceptions to the terms of the ordinance as follows: ‘Permit in a business 
district for the construction, extension, alteration or completion of a 
building intended for the storage of motor vehicles or motor vehicle ser- 
vice station, or gasoline service station, except as prohibited in section 6a.” 

The contention of the prosecutor is that the prohibition against gar- 
ages does not apply to a gasoline service station. The word garage has 
been adopted into the English language from the French. It means “a 
station in which motor cars can be sheltered, stored, repaired and made 
ready for use.” Until a few years ago the gasoline service station was 
not known. The service now rendered by it was to be found only at gar- 
ages. There are different kinds of garages. At some machines can be 
furnished with gas and oil. At others repairs are made. At others cars 
can be stored or hired. All those places are referred to as garages. In 
view of the fact that gasoline would be furnished at the building which 
the prosecutor desires to erect, we deem that it is a garage within the 
meaning of the ordinance. Upon this ground we think that the action of 
the board of adjustment should be affirmed. 

There are other questions which are raised in the present proceed- 
ings. We feel that it is not necessary to decide them. It should, perhaps, 
be said that the location of the place is such that the action of the super- 
intendent of buildings and the board of adjustment seems warranted in 
the interest of public safety. The action of the board of adjustment is 
affirmed and the writ of certiorari dismissed, with costs. 
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SOHO PARK & LAND CO. v. TOWN OF BELLEVILLE’ panie 


(N. J. Supreme Court, June 29, 1928) 


Zoning—Factory in District not Fit for Residences—Municipal Body Overrules 7 
Board of Adjustment pleast 


On writ of certiorari. a resi 
Before Justices Trenchard, Kalisch and Katzenbach. spect 
Messrs. Whiting & Moore for Prosecutor. the b 
Mr. John B. Brown for Respondents. the s¢ 


Per CurtaM: This case is before this Court on a writ of certiorari, meeti 
The writ is directed to the Board of Commissioners of the town of Belle- such 
ville, in the county of Essex. It brings up the action of the Board taken ties 
on October 4th, 1927, by which it instructed the building inspector of the had i 
town not to issue a building permit for the erection of a factory on prop- oan 
erty of the prosecutor in the town of Belleville, notwithstanding the winn 
board of adjustment of the town of Belleville held that a permit should He f 
be granted for the erection of a proposed industrial plant for the National the C 
Harris Wire Company. The prosecutor, Soho Park and Land Company, ms pe 
is the owner of the tract of land upon which it is proposed to erect a this 
plant for the National Harris Wire Company (hereinafter called the Na- spect 
tional Company). The tract, which is in a section known as the Belle- 
wood park section, was originally zoned for industrial purposes. In April, law 
1927, an amendment to the zoning ordinance was enacted which placed sider 
the tract in a residential zone. In May, 1927, the prosecutor applied to only 
the building inspector for a permit to erect upon this tract of land a befor 
building for use as a wire factory. The inspector of buildings refused to facte 
award the permit, assigning as his reason that the zoning ordinance as pose: 
amended, placed the tract of land in a residential zone. The town of to us 
Belleville had created a board of adjustment under the Act of 1924 be a 
(Pamph. L. 1924, p. 324), and the Act of 1926. Pamph. L. 1926, p. 526. for 1 
A hearing was had before the board of adjustment. It was shown that land, 
the prosecutor intended to sell the tract to the National Company pro- adju 
vided a building permit could be obtained. The National Company was juris 
to erect and usg the building as a wire factory. The tract of land upon the | 
which it was proposed to erect the factory was suitable only for indus- to tk 
trial purposes, for which, as has been stated, it was first zoned. On Sep- boar 
tember 30th, 1927, the board of adjustment rendered its decision. The 
board ordered that a permit be granted. This permit was to be accom- mg 
the 


‘Zoning cases are rapidly being disposed of by the Supreme Court of this State. actic 
Usually, since the Constiutional Amendment on the subject, the Court respects the 
will of the people, and in most cases, where Boards of Adjustment have turned 
down the application, the Court sustains them. The preceding case and this and and 
the two following involve some questions which may be of more than usual inter- suar 
est to lawyers who are concerned in zoning cases.—Eprtor. 
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panied by certain conditions which will be referred to in a companion 
case. 

This action of the board of adjustment appears to have been dis- 
pleasing to the Board of Commissioners. The result was the passing of 
a resolution by the Board of Commissioners instructing the building in- 
spector not to grant the building permit notwithstanding the action of 
the board of adjustment. This action was taken against the advice of 
the solicitor for the town of Belleville. One of the commissioners at the 
meeting of the Board of Commissioners stated that he had not expected 
such an opinion from the town attorney as in all other cases where par- 
ties had tried to vary the requirements of the zoning ordinance the Board 
had instructed the attorney to fight in Court. This had been done in 
many cases, knowing ahead of time that the town had little chance of 
winning, but always endeavoring to prolong the decision of these cases. 
He further stated that he was in favor of fighting the present case in 
the Courts and compelling the National Company to go to Court to get 
its permit. The purpose of the present writ of certiorari is to set aside 
this action of the Board of Commissioners in directing the building in- 
spector to defy the order of the board of adjustment. 

The board of adjustment acted entirely within the provisions of the 
law respecting such tribunals. Its action was quasi-judicial. It con- 
sidered the entire question. It believed that the prosecutor’s land was 
only fit for industrial purposes. It had been so zoned up to a month 
before the time of the prosecutor’s application for a permit to erect the 
factory for the National Company. The land was fit for industrial pur- 
poses. It was not fit for residences. The board of adjustment, it seems 
to us, took a sensible and rational view of the situation. A factory would 
be a benefit to the town. To refuse such a use for land suitable only 
for industrial purposes would amount to a practical confiscation of the 
land. The law placed the matter within the control of the board of 
adjustment. It was a board recognized by the statutes mentioned. It had 
jurisdiction over the subject-matter. Its action could not be set aside by 
the Board of Commissioners of the town. The statutes gave no power 
to the Board of Commissioners to reverse the finding and action of the 
board of adjustment. 

The action of the Board of Commissioners was also taken without 
notice to the prosecutor, and, consequently, without an opportunity for 
the prosecutor to be heard before the action was taken. This vitiates the 
action taken. 

The resolution passed by the Board of Commissioners was illegal 
and void. It is set aside, with costs. This opens the way for the is- 
suance of a building permit. 
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SOHO PARK & LAND COMPANY v. THE BOARD OF ADJUSTMENT OF 
TOWN OF BELLEVILLE 
(N. J. Supreme Court, June 29, 1928) 


Zoning—Board of Adjustment Issues Permit With Specified Unreasonable 
; ; ; Restrictions 
On writ of certiorari. 


Before Justices Trenchard, Kalisch and Katzenbach. 
Messrs. Whiting & Moore for Prosecutor. 
Mr. John B. Brown for Respondent. 


Per Curiam: This case is before this Court on a writ of certiorari 
bringing up for review an order of the board of adjustment of the town 
of Belleville made on September 20th, 1927. This order directed the is- 
sue of a permit by the inspector of buildings of the town of Belleville. 
The prosecutor had been denied an application for a permit to erect a 
one-story concrete block building to be used for a wire factory. 

The tract of land upon which it was proposed to erect the building 
had been zoned for industrial purposes. It was fit only for such pur- 
poses. For some reason the zoning ordinance had been amended about 
a month prior to the application of the prosecutor for a building permit 
to erect a factory building so that the tract of land was included in a 
residential zone. Upon appeal to the board of adjustment the board of 
adjustment granted the permit. Annexed to the grant of the permit 
certain conditions were imposed upon the prosecutor. The purpose of 
the proceeding in the present case is to consider whether or not the im- 
position of these conditions was within the power of the board of ad- 
justment. The prosecutor contends that the conditions are either impos- 
sible for it to perform or are unreasonable, and, hence, void, and should 
be exscinded from the permit. These conditions are as follows: 

“1, That the building specified in the application and any subsequent 
buildings to be erected on the plot to be occupied only by the National 
Harris Wire Company and be used solely as a wire factory. 

“2. That the north, east and west facades of the proposed building 
to be of face brick with stone trimming, elevation drawings of same to 
be submitted to the board of adjustment for approval ; the elevation draw- 
ings of any subsequent buildings on this plot to be submitted to the board 
of adjustment for approval. 

“3, That large trees be planted along the north lot line of the plot, 
the number and type of trees to be approved by the board of adjustment. 

“4. That the plot of ground within one hundred feet radius of the 
Belwood park station be retained in the B residence zone, in which no 
factory buildings will be erected.” 

It would seem upon first thought that the prosecutor was not entitled 
to the relief which it seeks and that it would have to take the permit with 
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the conditions imposed. Upon further consideration, however, we have 
reached the conclusion that this Court has the power to exscind such 
conditions from the order as we think unreasonable. Dubelbeiss v. West 
Hoboken, 82 N. J. L. 683. 

The first of the above conditions is a restraint upon alienation. No 
one can foresee whether a business is going to be successful or not. If 
the business of the wire company was not successful it might be neces- 
sary that the property be sold. The condition imposed would affect its 
value. We think the condition unreasonable and that it should be ex- 
scinded. 

The second condition is one imposed for zsthetic purposes. A board 
of adjustment, in our opinion, has no power to impose such a condition. 
It is unreasonable and this provision should be exscinded. 

This is likewise true of the third condition relative to the planting of 
large trees on the north line of the lot. We deem this condition unreason- 
able and it should be exscinded.. 

The fourth condition is a roundabout method of creating a park at 
the expense of the prosecutor. We deem this likewise unreasonable and 
this condition should be exscinded. 

With those modifications the order of the board of adjustment is af- 
firmed. No costs will be awarded to the prosecutor. 





ABSTRACTS OF RECENT PUBLIC UTILITY DECISIONS 


In re West Shore & Seashore R. R. Co.—Complaint by the Bridge- 
ton Chamber of Commerce et al, relative to the curtailment of passenger 
train service on the Bridgeton Branch of the West Jersey & Seashore 
Railroad, effective June 30th, 1928, which was ordered because of the de- 
crease of revenue of the Bridgeton Branch trains made by bus line opera- 
tions. Subsequent to the hearing the matter of train schedule was the 
subject of conference between representatives of the Board and the Rail- 
toad Company with the view of establishing a reasonable number of 
trains to conveniently handle the business on the Bridgeton Branch. The 
Railroad Company suggested the possible operation of gasoline motor 
trains as a substitute for some of the steam trains. 

The Board: “It would appear that opportunity should be af- 
forded to consider such operation, and, as the next change of train 
schedule will be in September, the Company will be required to submit 
schedule as proposed about August 25th, so that it can be considered be- 
fore effective date. The matter of train service, therefore, on the Bridge- 
ton Branch will be held for the present by the Board.” 

Decision July 26, 1928. Mr. D. V. Aitken for the Petitioner. Mr. 
C.E. Gummere for the Respondent. 
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In re Bridgeport Water Co.—Application for increase of rates, 
Granted. Decision July 26, 1928. Mr. Thomas R. Clevenger for the 
Company. Mr. George G. Marshall for Bridgeport Fire District. Mr, 
J. Boyd Avis for Logan Township. 


In re Public Service Coérdinated Transport—Complaint by a Miss 
Holloway and Purcell Brothers, the latter a firm in Trenton that because 
of the Company giving up a waiting room on Warren street, in Trenton, 
passengers congregated in the doorway of the firm’s store “particularly 
during inclement weather, to such an extent as to seriously interfere with 
their business, and no suitable shelter is afforded in inclement weather.” 

The Board: “The Board would have jurisdiction upon com- 
plaint of patrons to require suitable waiting room facilities to be provided 
if evidence to that effect indicated that it was necessary under the pro- 
visions of the statute requiring public utility companies to furnish safe, 
adequate and proper service. Mr. Purcell stated that his interest in pro- 
viding a waiting room was so that the sidewalk congestion may be elimi- 
nated in front of Purcell Bros. store. Mrs. Holloway did not attend in 
time for the hearing, but by letter advises the Board of the inconvenience 
of waiting for trolleys in inclement weather. The proofs before the 
Board show that the traffic has fallen off considerably in the past few 
years and the circumstances do not justify the maintenance of the wait- 
ing room from the standpoint of the service rendered by the utility. 
The law does not authorize the Board to order the installation of addi- 
tional equipment or facilities unless the business and revenues incident 
thereto justify the expenditure for such purpose. The question of 
eliminating undue congestion on the sidewalk in front of the complain- 
ant’s premises is not one within the Board’s jurisdiction but is rather 
a police regulation. The Board finds and determines, therefore, that 
traffic conditions at the terminal of the Riverside and Fast Lines of the 
Public Service Codrdinated Transport on Warren Street, in the City of 
Trenton, do not justify the expense involved in the establishment and 
maintenance of a waiting room. The complaint, therefore, is dismissed.” 
Decision July $0, 1928. Mr. Francis Purcell for Complainants. Mr. C. 
S. Screw for Respondent Company. 
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SOME RECENT NEW JERSEY ZONING DECISIONS 





Note.—Since the passage of the late Constitutional Amendment in this State 
upon zoning, our Supreme Court has made many decisions in conformity thereto. 
We note a number of such, which may be of use to such members of the Bar as 
have been or are interested attorneys in zoning cases. Elsewhere we publish some 
other zoning decisions in full_—Eprror. 

Board of adjustment’s decision upon zoning ordinance is presumed 
right, and will not be disturbed, unless shown to be wrong by lawful evi- 
dence.—Bellofatto v. Board of Adjustment of Town of Montclair, 141 
Atl. 781; B. Steinberg v. Board, 142 Atl. 431; Bilt-Wel Co. v. Scott, 142 
Atl. 434; Marlyn Realty Co. v. Board, 142 Atl. 438; Kantor v. Board, 
142 Atl. 342; Born v. Board, 142 Atl. 345; Benbak Const. Co. v. Board, 
142 Atl. 357; Urban v. Board, 142 Atl. 364 (and many others like 
above ). 

Zoning ordinance is presumed to be reasonable. Linwood Co. v. 
Board, 142 Atl. 436; Marlyn Realty Co. v. Board, 142 Atl. 438; Kitay 
v. Quigley, 142 Atl. 427; Bellofatto v. Board, 141 Atl. 781 (and various 
others ). 

To authorize reversal of action of board of adjustment denying 
building permit, evidence must show such action wrong.—Kitay v. Quig- 
ley, 142 Atl. 427; Born v. Board, 142 Atl. 345; Benback Const. Co. v. 
Board, 142 Atl. 357; Urban v. Board, 142 Atl. 364; Bilt-Wel Co. v. 
Scott, 142 Atl. 434 (and various others). 

Action of board of adjustment in granting building permit, in ab- 
sence of quorum, held illegal, though majority of board voted for permit. 
—Gaston v. Ackerman, 142 Atl. 545. 

Prosecutor owning land on same street and residence zone as tract 
sought for apartment had sufficient property interest to review grant of 
permit by certiorari.—Ibid. 

Decision of board of appeals granting building permit could be re- 
viewed, though permit was issued by building inspector.—Ibid. 

Action of board of adjustment in ordering granting of building per- 
mit cannot be set aside by board of commissioners of town (P. L. 1924, 
p. 324; P. L. 1926, p. 526).—Soho Park & Land Co. v. Town of Belle- 
ville, 142 Atl. 547. (Full decision on another page). 

Town commissioners’ action in instructing building inspector not to 
issue building permit, without notice to landowner, vitiated action taken. 
—Ibid. 

Supreme Court may exscind unreasonable conditions from order of 
board of adjustment granting building permit—Soho Park & Land Co. 
v. Board, 142 Atl. 548. [Full decision on another page]. 

Condition in order granting building permit that building be occupied 
only by certain company and be used solely for wire factory was un- 
teasonable.—Ibid. 
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Condition in order granting factory permit, regarding planting trees 
and construction of building for esthetic purposes, held unreasonable — 
Ibid. 

Condition in order granting building permit to erect factory, which 
was roundabout method of creating park, held unreasonable.—Ibid. 

That contemplated alteration of dwelling might permit use as two- 
family dwelling, in violation of zoning ordinance, is not ground for re- 
fusal of permit.—McAllister v. Moffett, 142 Atl. 556. 

Permit granted for construction of building not prohibited by zoning 
ordinance could not be revoked after relator incurred obligations there- 
under.—Grossman v. Jersey City, 142 Atl. 558. 

Board of adjustment’s finding, supported by testimony, that erection 
of stores in residential district is against general welfare, will not be dis- 
turbed.— Paramount Realty Co. v. Schmitt, 142 Atl. 247. 

Refusal of first application to improve gasoline station held not res 
judicata of applicant’s right to permit under second application involving 
change of plans—Mingle v. Board, 142 Atl. 367. 

Gasoline service station held “garage” within zoning ordinance.— 
Northern New Jersey Oil Co. v. Board, 142 Atl. 557; Peck v. Same, 142 
Atl. 558. (See decision in full on a preceding page). 





SOME INTERESTING OUT-OF-STATE DECISIONS 


University May Nor ArsitTrAriLy Dismiss STUDENT 


Beatrice O. Anthony entered Syracuse University in September, 
1923, for the purpose of pursuing a course of study and training in Do- 
mestic Science, which, if pursued for a period of four years, would have 
resulted in her graduation in the class of 1927, with the degree of Bach- 
elor of Science. In September, 1926, she entered upon the pursuit of 
her studies, paying the required tuition. In October she was peremptorily 
dismissed from the university for no stated cause, and her demand for 
reasons for dismissal was refused. 

The University contended that it had the right, by reason of its rules, 
to arbitrarily dismiss students. Beatrice doubted this, and brought an 
action for a judgment directing her reinstatement. 

Mr. Justice Smith of the Supreme Court, Onondaga county, giving 
the opinion of the Court reported in Anthony v. Syracuse University, 
223 New York Supplement, 796, said: 

“The selection of one’s institution of learning is always a matter of 
deep consideration and care on the part of the parents and of the youth; 
it is usually made with regard to the prospective student’s career in life; 
once made, and followed by long attendance, it cannot, without serious 
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loss, be changed, and dismissal is pregnant with consequences which may 
spell the ruination of a life... . . 

“The right to one’s life, to develop one’s character, to have one’s 
reputation free from smirching by the acts of others, is inherent, and one 
of the most valuable of rights; no institution, by its own act, can endow 
itself with the power to impair, by indirection, by innuendo, or by implica- 
tion, the reputation of any individual. The Legislature of the State of 
New York, when it granted to the defendant the power to make suitable 
regulations, was itself without power to grant to this university the right 
to exercise any such power as it here attempts to exercise in pursuance 
of the terms of this regulation. The regulation, as operative in the in- 
stant case, creates an intolerable and unconscionable situation, and the 
action of the university under it is void, because it is arbitrary, unreason- 
able, and, in a high degree, contravenes a true conception of sound public 
policy. 

“The plaintiff is entitled to judgment directing her reinstatement in 
the university, as prayed for, together with the costs of the action.” 


Poor RELATIVE AS BENEFICIARY OF WEALTHY INCOMPETENT’S SURPLUS 
INCOME 


Ida A. Flagler was an incompetent under guardianship. She pos- 
sessed a huge fortune of nearly $12,000,000 which yielded an immense 
income. After paying her living expenses a large sum was left each year. 

Martha M. Mohr, a second cousin of the wealthy incompetent, was 
very poor and in dire need, so she applied for an allowance out of the 
surplus income of the rich relative. The referee in the proceeding per- 
mitted an allowance to be made. 

A motion was then made to the Supreme Court, Special Term, New 
York county, to confirm the report of the referee. Mr. Justice Levy, 
giving the Court’s opinion granting the motion reported In re Flagler, 
224 New York Supplement, 30, said: 

“In granting applications of this character the Court is not actuated 
by any supposed interest which the applicant may have in the property of 
the incompetent. Relief may be had upon the principle that the Court 
will act with reference to the lunatic, and for his benefit as it is probable 
that he would have acted for himself, if he were of sound mind. It is 
on this theory that allowances to collateral relatives may be amply sus- 
famed... .. 

“Placing itself as far as possible in the position of Ida Flagler, were 
she now sane, this Court cannot deny aid to those whom it believes Ida 
Flagler would have assisted, only for the reason that similar applications 
may be made by other relatives.” 
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Avutoist Must Protect Se_F AGAINST RAILROAD CROSSING ACCIDENTS 


Nathan Goodman was driving his automobile truck down a road. A 
train belonging to the Baltimore and Ohio Railroad Co. was running along 
the track at a rate of about sixty miles per hour. The road and the track 
were so located geographically that they crossed. By some unfortunate 
combination of circumstances Goodman and the train arrived at the inter- 
section at approximately the same instant resulting in a collision. 

Goodman was killed and Dora Goodman, as his administratrix, 
brought an action against the railroad company. She recovered and the 
judgment was affirmed (Baltimore & O. R. Co. v. Goodman, 10 F.[2d] 
58). 

The case was then taken to the Supreme Court of the United States 
on certiorari, where Mr. Justice Holmes, delivering the opinion of the 
Court reported in Baltimore & O. R. Co. v. Goodman, 48 Supreme Court 
Reporter, 24, said: 

“When a man goes upon a railroad track he knows that he goes to 
a place where he will be killed if a train comes upon him before he is 
clear of the track. He knows that he must stop for the train, and not 
the train for him. In such circumstances, it seems to us that if a driver 
cannot be sure otherwise whether a train is dangerously near he must stop 
and get out of his vehicle, although obviously he will not often be required 
to do more than to stop and look. 

“It seems to us that if he relies upon not hearing the train or any 
signal, and takes no further precaution, he does so at his own risk. If at 
the last moment Goodman found himself in an emergency it was his own 
fault that he did not reduce his speed earlier or come to a stop. 

“It is true as said in Flannelly v. Delaware & Hudson Co., 225 U. S. 
597, 603, 32 S. Ct. 783, 56 L. Ed. 1221, 44 L. R. A. (N. S.) 154, that 
the question of due care very generally is left to the jury. But we are 
dealing with a standard of conduct, and when the standard is clear it 
should be laid down once for all by the Courts. See Southern Pacific Co. 
v. Berkshire, 254 U. S. 415, 417, 419, 41 S. Ct. 162, 65 L. Ed. 335. 

“Judgment reversed.” 


TaLK Hetp Nor BreAcH oF PEACE Bonp 


On the complaint of H. P. Nichols, H. B. Read was compelled to give 
a peace bond in the sum of $1,000. This was on the 28th of March, 1925. 
On the 23d of November the district attorney filed a bill of information 
charging that on the 18th of that month, on a public highway in the town 
of Edgerly, Read did “unlawfully use loud, vociferous, obscene, vulgar, 
and indecent language, and did curse and swear in a manner calculated 
to disturb and alarm the inhabitants.” Read was sentenced to fine and 
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imprisonment and two weeks after the conviction a civil suit was brought 
on the peace bond. 

Recovery was had on the bond in the lower Court, and the defend- 
ants applied for certiorari. The case then went to the Supreme Court 
of Louisiana, where Chief Justice O’Niell, giving the Court’s opinion re- 
ported in State v. Read, 113 Southern Reporter, 860, said: 

“We adopt the rule—which is sufficient for a decision of this case— 
that a person under a peace bond, required under authority of section 
1016 of the Revised Statutes, does not violate the bond by committing a 
misdemeanor that does not amount to a breach of the peace importing 
or tending to incite violence to a person or his property, and which has 
no relation to the person who was originally threatened, or to the of- 
fense which was threatened or apprehended, and for the threat or ap- 
prehension of which the offender was required to give the peace bond. 
The judgment of the District Court and of the Court of Appeal is an- 
nulled, and the demand of the State is rejected and the suit dismissed.” 





MISCELLANY 





A “DAY IN COURT” 


In the exhaustive opinion in the 
Hoboken Tax case by Federal 
Judge Clark, a reference to which 
appears on a previous page (page 
—), he commented upon what he 
termed an “appreciation” of the 
position taken by a lawyer in the 
argument of the case, Mr. Horace 
L. Allen. The Judge had called 
Mr. Allen’s attention to a decision 
of the New Jersey Supreme Court, 
which seemed to: negative one of 
the points raised on behalf of Ho- 
boken in the pending suit. Mr. 
Allen replied that he had been un- 
able to find any case contrary there- 
to. Commenting on this frank ad- 
mission, Judge Clark said: 

“We wish here to publicly record 
our appreciation of Mr. Allen’s po- 
sition. We regret to have to say 
we wish it were of more frequent 
occurrence. It is our opinion that 
the Bar, or a portion of it, has an 
entire misconception of the client’s 
night to a ‘day in Court,’ and to 


this misinterpretation we attribute 
a great deal of what has justly been 
the dissatisfaction with our ad- 
ministration of justice. Obviously, 
a day in Court does not mean an 
opportunity for an attorney to pre- 
sent any claim or defense, no mat- 
ter how unworthy of belief he may 
think it. Further, we urge it also 
does not mean an opportunity to 
put forward legal theories of whose 
unsoundness one is personally con- 
vinced. In criminal cases such 
tactics are in large measure instru- 
mental in bringing about the delay 
our crime commissions complain 
of. In civil cases they have this 
added evil effect: clients often poor 
and ignorant are permitted, nay, 
encouraged, to press claims which 
their attorneys know well are not 
recoverable at law. The attorney 
hopes to wear out the defendant 
and share (often excessively) in 
the result. He forgets that he more 
usually places upon the Court—of 
which he is supposed to be an of- 
ficer—the burden of denying to an 
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individual who has actually suf- 
fered harm the relief he should 
never have been misled into hoping 
for. 
the Courts 


The inevitable result is that 
incur the hostility, 
which, if it is based on _ reason, 
should be directed towards altering 
the existing law.” 





PATERSON LAWYER SENTENCED 


Mr. George Wenger, a Paterson 
lawyer, admitted to the New Jersey 
Bar at the June Term, 1922, a son- 
in-law of Louis Taback, Paterson 
silk manufacturer, was sentenced 
to six months in a Federal peni- 
tentiary by Judge Isaac Meekins in 
United States District Court in 
New York City on August 16th 
last, as a result of his recent con- 
viction on the charge of conspiracy 
to defraud creditors in the Frank- 
lin Silk Mills bankruptcy case. He 
is the third man to be sentenced to 
jail as a result of the investigation 
into the affairs of the Franklin Silk 
Mills, of Paterson. Louis Taback 
was sentenced to a year in Atlanta 
Federal Penitentiary, and Jacob 
Berenzweig, who pleaded guilty at 
the opening of the trial, received 
ninety days in the Tombs. Max 
E. Bornstein, a fourth defendant, 
was acquitted. Mr. Wenger will 
appeal and was bonded in $5,000 to 
await the result. 





PROFESSIONAL ETHICS 


The following questions and an- 
swers have recently been published 
by the New York County Lawyers 
Association : 

Question: We (a firm of prac- 
ticing lawyers) have been asked by 
the publishers of a trade magazine 
and by a trade association, many 
members of which we represent, to 
conduct a column (under our name 
as contributors) on such legal 
topics as in our opinion may be of 
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interest to them or upon such 
topics as they may, from time to 
time, suggest. We do not expect re- 
muneration. Is it the opinion of 
the Committee that there is any 
professional impropriety in com- 
plying with the request? 

Answer: In the opinion of the 
Committee, there is no professional 
impropriety disclosed in the ques- 
tion. But, the lawyers should not 
utilize the cover of the publication 
to advise inquirers respecting their 
legal rights. In the Committee’s 
Answer to Question No. 203 it said 
in part, “It considers that the an- 
swering of questions respecting the 
legal rights of the inquirers to 
whom the attorney does not sustain 
a professional relation is not to be 
approved because it tends to di- 
minish the sense of personal re- 
sponsibility of the attorney to the 
person so inquiring, and it intro- 
duces an intermediary who fur- 
nishes the professional service.” 

Question: In the opinion of the 
Committee, is it proper for the at- 
torney for a wife in a divorce suit 
brought by her 

(a) to prepare for the husband, 
not appearing by or represented by 
an attorney, an answer to be exe- 
cuted by him and filed in his behalf 
in the suit, denying the charges 
against him in the complaint and 
calling for proof thereof (though 
admitting the other jurisdictional 
facts), for the purpose of avoiding 
the delay in the suit incident to 
serving him with process as a de- 
fendant and awaiting his appeat- 
ance or default; 

(b) to prepare interrogatories 
with the answers thereto already 
written down and transmit the 
same to the wife (his client, the 
complainant) she residing outside 
of the State, the same to be filed in 
the case after she had sworn to the 
same before a notary out of the 
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State authorized by order of Court 
to take her testimony, the same to 
be used in the case as her testi- 
mony, the attorney contending that 
the answers already prepared by 
him in typewritten form for her 
execution were based on informa- 
tion previously given him orally or 
by letter correspondence ; 

(c) to advise the husband as to 
the making of the answer to the 
bill ; 

(d) to do the acts indicated in 
(a), (b) and (c), or any of them, 
without disclosure to the Court of 
his participation therein ; 

(e) would it make any differ- 
ence in the Committee’s answer to 
the inquiries, if the attorney volun- 
tarily disclosed to the Court before 
decree his said participation ; 

(f) in the case supposed the hus- 
band does not desire nor intend to 
defend, other than by interposing 
the answer at the request of the 
plaintiff’s attorney, nor does he de- 
sire nor intend to procure the ser- 
vices Of an attorney in his behalf 
nor as his adviser: 

(g) in such case, would it make 
any difference in the Committee’s 
answer if, before the institution of 
the suit, the husband agreed to pay 
complainant’s solicitor a counsel 
fee (allowable under Court prac- 
tice), the amount in the case not 
being determined by the Court but 
determined by complainant’s solici- 
tor and agreed to by the husband, 
who simultaneously also agrees that 
he will pay the costs and complain- 
ant’s solicitor’s fee, conditioned on 
alimony being waived, the husband 
also being advised at the time by 
tomplainant’s solicitor that he has 
the right at any time before the 
tase is closed to employ an attorney 
and offer testimony, but he does 
not do so; 

(h) would it make any differ- 
‘nce in the Committee’s answer if, 


instead of making the disclosure to 
the Court before decree, the dis- 
closure were deferred until after a 
Master’s or a Referee’s Report 
upon the papers submitted, recom- 
mending a divorce, and the entry 
of decree accordingly, and subse- 
quent inquiry by the Judge after 
setting aside the decree for the pur- 
pose of such inquiry. 

Answer: The opinion of the 
Committee is as follows: 

(a) and (c) The attorney for 
the wife should not act for the hus- 
band in any respect; he should re- 
frain from the preparation of the 
Answer and the giving of profes- 
sional advice to the husband. 

(b) The attorney should not 
formulate the Answers to be given 
by the wife as a witness. 

(d) The disclosure would not 
make the conduct proper. 

(e) No. 

(f) (g) No; moreover, inter- 
rogatory (g) indicates that the at- 
torney may have put himself into 
a position where his personal desire 
for his compensation may conflict 
with the iriterests of his client in 
waiving the alimony. 

(h) No; the difference between 
a voluntary disclosure as indicated 
in (d) and the subsequent disclos- 
use as indicated in (h) may have 
some bearing upon the lawyer’s 
good faith; but not upon the pro- 
priety of his conduct mentioned in 


(a), (b) and (c). 





BOOK NOTICE 


THe Granp Jury. By Charles H. 
Winfield. Second Edition. Re- 
vised by Hon. Charles W. Parker. 
1928, Newark: Soney & Sage 
Co. Pp. 85. Price $1.50. 

It is a wise thing to reprint Win- 
field’s “Grand Jury.” He made a 
compact, easily-understood, careful, 
intelligent little work on the origin 
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of the grand jury, its number, se- 
lection, qualifications necessary, or- 


ganization, oaths, obligations of 
secrecy, procedure, etc. But new 
legislation has somewhat altered 
certain of these subjects, and now 
it is time to have it revised. Mr. 
Justice Parker has made the re- 
vision with care. It would be well 
if every man called to serve upon 
the grand jury should first possess 
and read over carefully this work. 
It would enable him to perform his 
duties better, if so inclined. We 
recommend it for its real value 
upon the subject on which it treats. 





OBITUARY 


Hon. Cartton B. PIERCE 


Hon. Carlton Brownell Pierce, a 
member of the Bar of New Jersey 
and also of New York, died at his 
home, 39 East 53rd St., New York 
City, on August 8th last. He was 
born at Trenton, N. J., June 21, 
1857, being the son of Henry B. 
and Catherine N. (Brownell) 
Pierce. He was graduated from 
Rutgers College in 1876, and from 
the Albany Law School in 1878, in 
which year he was admitted to the 
New York Bar. He practiced his 
profession at Cooperstown, N. Y., 
until 1893, when he removed to 
Cranford, N. J., but practiced in 
New York City, becoming there a 


member of the law firm of Carring- 
ton & Pierce, at 200 Broadway. 
About two years ago he retired 
from that firm. He specialized in 
estate law and was himself an own- 
er of properties in New York and 
adjoining States. At the June 
Term, 1911, he was admitted as 
attorney in New Jersey, and at the 
February Term, 1915, became a 
counselor. 


Mr. Pierce, becoming active as a 
citizen of Cranford, was Assem- 
blyman from Union county 1908- 
’10; State Senator from 1912-17 
and a Judge of the Union County 
Common Pleas for a brief period. 
As a legislator his name is largely 
linked with endeavors to secure the 





















elimination of grade crossings by 


railroads. He had the two Houses 


pass a bill to that effect twice, but 
each time it was vetoed, once by 
Governor Wilson and once by Gov- 
ernor Fielder. 
it by a bill of his own and that was 
approved. 
he gave special attention to tax 
legislation and secured several Acts 
of importance in that field. In the 


The latter replaced 


Later, while Senator, 


Senate he was Chairman of the 
Committee on Taxation and also 
that on Finance. He married, at 
Cooperstown, N. Y., Sept. 15, 1885, 
Annie Prentiss Browning, who 
died some 25 years ago. He is sur- 
vived by a son and three daughters. 
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